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Thank you ror your letter on behalr or Werner W. Haardt, Chairman, Cable
Television Committee, Greater Naples Civic AssoczoatO n (GNCA), Naples,
Florida.

Your constituent's comments in MM Docket 92-266 concerning cable rates, have
been placed in the record or this proc€eding. •

Sincerely,
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REMARKS: Respond to the attention of Sharon McLanahan in
the Tallahassee, FL office. -
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Bob Graham
Florida

United States Senate
Washington, D.C.

Federal Communications Commission
Office of Congressional Affairs
Room 808, 1919 M Street
Washington, D.C. 20554

Enclosed is a letter from one of my constituents who has concerns
which come under the jurisdiction of your agency.

I would appreciate your reviewing this situation and providing me
with an appropriate response. Please direct your reply to:

Sharon Mclanahan
Office of Senator Bob Graham
Post Office Box 3050
Tallahassee, FL 32315

904/422-6100

Your cooperation and assistance are appreciated.

With kind regards,

Sincerely,

United States Senator

Constituent's Name:

~1r. tA/eYnc:r tlCUlvdt
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GREATER NAPLES CIV!C ASSOCIATION
378 Goodlette Road S.

Naples, FL 33940

Jeremy Bronson, Office of Senator Bob Graham

: 202 224-2237

Naples Civic Association

: 261-0071

TAL NUMBER OF PAGES TRANSNITTRD: Et __

clMMENTs: PLEASE CALL 813 262-2424 IF THIS TRANSMITTAL IS 'NOT
P PERLY RECEIVED.

J

T is proposing to adopt the rtbenchmark~ method of
s tting rates for cable television. This will not aecoa~lish
w at the Congress intended. Please' ask_ Senator O'raham' to
f vor the return on investment method. Please see attao~~d.

Thanks,

Duke Haardt
Cha1rman ! ;
Cable TeleviBi~n Coma.

; .

..,-
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GREATER NAPLES CIVIC ASSOCIATION
378 Goodlett-a Road Sout.h
Naples, Florida 33940

1382 P02
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RESPOMSE TO NOTICE OF PROPOSED RULBHAKING:
FEDERAL COMMUNICATIONS COMMISSION

l\I,atter of

mplementation of
ections of the Cable
elevision Consumer
rotection and Competition
ct of 1992

]
]
]
1
]
]
}

HH Docket 92-266

BACKGROUND ;:

~he Greater Naples Civic Association (GNCA) is an
~ndependent, non-profit research and co-munity action
group with 660 me.hers in the greate~ Naples, Florida,
rea. It was established in 1926. Since cable televiB~on
as introduced in the Naples area in the late 1960's, .

CA has been a citizens' advocate.

OVERVIEW

NCA sees cable television much like any other local
overnment contractor. Cable television provides a
ervice on behalf of govern.ent, for which local
over~ent is responsible. Local goyernment provides
he means (~ights of way), the authority (franohis~) and
he homes passed (residents) for cable television to .
unction. Local government must have the authority
o eontro1 its local cable television franchisee,
neluding flexibility tor rate regulation.

he federal government t s involvement in 100al governm.en~"s
uthority is unfortunate and has proven to be highiy ..
etrimental to communities.

ncluding an 8.5X increase announced by the Naples'area
able operator to be implemented February 1, 1993, rateB
ill have increased 151~ for the preferred basic and 166X
or additional outlets since de-regulation in 1986~ The
atest increase was announced after the effective date of
he Cable Act of 1992.

able subsc~iber~ are required to subscribe to either 12
hannels a~ $16.43 ($1.37 per channel per month) or 49 .

thanne18 fo1" $24.20. Most of tbe significant1y-v:iewed : ~

atellite channels formerly within the 24 channelm
on 1985 (mostly between channels 2 through 13) have been
istributed throughout the preferred bASic service

1
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'I "
eating a "forced upgrade'lt situation.

he so-called ubulk rate~ agree_ents have been disastrous
o our coaaunity with multi-familT rates nOW in effect
slow 85 $4.95 per month per unit for e~ble service
ackages for which single-family residents PAY over $30
er month. Local govern~ents need the authority to
seure th&t a cable operator does not use gingle-family
ervice revenues to offset losses in the multi-family

,arket.

docal govern.ent$ have been unable to respond to either
~he rate or channel-lineup issues. Cable television is

EimarilY a local issue. Therefore, maximum authority
rmitted under The 1992 Cable Act ~hould be rest~red to

ocal government. .;

SUKKARY OF POSITIONS ON FCC PROPOSAtS

Effective Competition--GNCA agrees with FCC's position

1 that local governaent be the authority to determine
the existenoe or non-existence of "effective
competition."

~r~a~n~cdh~1~'s~e~A~u~t~h~o~r~i~t~~~~~~~i~0~n--GNCAagrees with the'
FCC's proposed for franchise authority
certification.

fegulation Basic Service Ti~r--GNCA disagrees with
the FCC's proposed position to regulate basic
service tiers by the "benchmarking" u.ethod,
utilizing existing industry data to determine
the "benchmark. tf GNCA. believes that industry
data is inadequate because of lack of any significant,.
mature «effective competition" in the United states' .
and there are too many local variables for
"benchmarking" to be an accurate and appropriate
method. GNCA instead proposes the return-on
investment method. identifying appropriate and
reasonable revenues, expenses and a rate or rates
which p~ov1des a reasonable profit. There is
considerable governmental experience regulating
public utilities including benchmarks on profit
levels from those industries whether they be
telephone, electric, water and sewer or natur31
gas. We also urge rate rollback authority be grante~

local government, with additional authority to'o~er

rate refunds for eKcessive charges since the effect~ve
date of The Cable Act of 1992 in December, 1992. '

e ulation of Rxpanded Service Tiers--GNCA disagrees
with the FCC's proposed position of the "benchmarking"
method on the same grounds enuaerated above. We
also urge the FCC to include in its rules the
authority for rate rollback and rate refunds for
excessive charges since the effective date of The
Cable Act of 1992. .

2
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GNCA POSITIONS

EFFECTIVE COMP8TITION

082 P04

j'

e find the FCC proposed rule that franchise authorities:
ake the determination as to whether or not effective
ompetition exists reasonable.

FRANCHISE AUTHORITY CERTIFICATION

e find reasonable the FCC proposed rule on franc~ise

uthority certification. The FCC's ~ropo&ed safe~ard that
he franchise authority auat fi1e its intent with"the
ranchise holder provideB for the opportunity for,filing
f objections by the franchise holder. GNCA woUl~'alBo:"
uggest that the franchise authority be required to
uthori~e the filing with the FCC in a public meeting at

1
hiCh time public comments must be heard.

REGULATIONS GOVERNING RATES OF THE BASIC SERVICE TIER::

NCA supportg a return-on-invest.ent (cost-of-se~ice)

ethodology for determining rates on the basic service
ier. In doing so, we exp~ess concern over the FCC's
roposed "benchmarking," The concept of "benchmarkingO is
ne that we think is difficult if not impossible tb
stablish in cable.

ft
t·;

i
I

J
J

l
1

I
i
I
I
i

I

has several inherent proble~s:

Benchmarking 'Would depend upon an identifiable", bona':
fide competitive rate. The competition that has
e~i3ted in the cable industry has not been bona fide
competition because of several factors:

a. There are few mature overbuilds which enco~pag~

the entire franchise area. Overbuilds tend· to
be in the high penetration, densely populated
areas. Almost all overbuildS in Florida have
been purchased by the originally-franchise4
cable operator and been discontinued. Municipal
systeBs use low-interest bond Doney. do not pay
francbise fees and use shared facilities piJ.id for
by taxes. Therefore. the ratea .unicipal ~ystemS
charge are not rates set by the competitiv~ .ark~t.

b. HHDS syste.s are ooncentrated in urban areaa.
Few are mature and none offer the channel i

selection of traditional cable. NMDS also does
not offer the convenience of cable in reception
of ftoff air channels." DBS has not had anY
substantial effect on the cable market.

c. Cable coapetitors have not been able to acquire
programming on a truly competitive basis.

3
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d. Basic $ervice has not been the obj~et of '
competition. 1.'ypicall.y, satellite channels have
been the appeal to the subscriber.

"Benchmarking" does not account for the fact that
most cable programaerg are owned by cable oper$tors.
Some cable programMing costs with our cable o~rator:;

have inc~eased over 500~ in the past five year.. Cab.le
programmers have become involved in "bidding w~rsft

with broadcasters. The net result is cons~ers

are now paying for programs they used to see
on broadcast channels for free, i.e. NFL football.
Admittedly, this issue is ~ore pertinent in th~
discussion of the additional tier regulation but
applies to the basic tier regulation as well.
Regulators, in order to determine the appropriate rat.e,,.
~ust have the authority to determine if the costs are
reasonable, i.e. programming costs. The major~cable

I companies who own cable programmers could decide if
1 they can't make the profit tbey want in offering cab~e
I service they will. ma.ke in cable progralUling. tt is ..

I
! interesting to note that cable programmers adv~rtising
. revenues have substantially increased while their ra~esI to the cable systems have also dramatically in~reased.

,. We do not see how "bencbmarking tt could ta.ke into
,ccount the many factors which should provide for
~ifferences in rates based upon local operating

r
OnditionS:

a. penetration levels and homes per mile
! b. advertising revenues and other sources of

additional revenues such as pay per view,
pay television, telecommunications services.
tower rent, etc. .

c. the age of the cable system
d. ove~all channel capacity and amenities of the

cable system
: .

How does "benchmarking" differentiate by l"ate~ a
c:oDU\lun1 t.y which. ~ants a state-of-the-art 550 mbto ..
two-way fibe~ optics system while another is ~atisfied. ~ .
with a 300 ah~, older coaxial s¥ste.?

Bow will "benchmarking- address rate roll baoks?
Our cable operator is imposing an 8.5% increa~e

I afte~ the effective date of the statute and ohly

i
65 days before the rules go into effect. Rat~

roll backs must be addressed in any ror~ula•

. nBenchmarking~ does not define reasonable profit as
1 required by the statute. Reasonabl.e profit i.plies

4
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that the cost of operation is identified and &ypli£d ;~
to aome defined standard. What is th~t gtanda~d

under the benchaark rates?

I

j
l
J

l

1
1

,. How is "benchmarking" going to develop a fair ~tandakd
;
1 for additional outlets? Additional outlets have littl~

~ or no overhead. Yet prices for additional outlets have
~ substantially inc~eased since de-regulation, 165% in: ;
i the Naples area. A return-of-investment method: ~ouldf'
J pinpoint the cost of additional outlets and develop ~n

appropriate rate. ..

j

~. About 40~ of the Naples area system is comprised of
~ multi-family subscribers, many of whom have been
1 granted deeply~discounted rates, resulting tro.
~ so-called ~competition" when SKATV operators entered:'
j the market. These rates are far below the single '
, family rate--$4.95 compared for expanded service
i with two outlets co.pared to the same level of
1 $, service for single-family subscribers at 30I per month. We believe the Blulti-family units' on ..

discounted rates are being subsidized by single-famil~
units. This is not an uncommon situation wherein SMATY
operators, free of regulation and the burden of
serving less dense areas s have caused signific~t
disruption in fairness in pricing between types of
subscribers. How will "benchm.&t:'king" addres:g :
this unique market condition? Basic service alone ~~

rarely if ever offered by SMATV operators. Therefor~,
will z:-eliable data be available on basic service ;,
charges? The Cable Act requires "a cable operator .'
shall have a rate structure, for the provision;o! cabie
service, that is uniform through-out the ge6graphic ::
area." How is the FCC's benchmark rate going to'addre'ss
a unifor~ rate without considering rate of return? How
will the benchJnark ra.te protect the cable subst:riber i '
froJll cross subsidies between classes of subscribers?;:. .
Local governments need the authority to keep cable ,
opeX'a.tors from cross subsidizing classes of serVices i.:

:' !:

- JA'l 18

I
j
J

~ile the statute establishes a worthwhile goal of .
;etting rates as if the system were subject to "effectiv.e
fODpetition." we do not feel that this goal is achievabletrom exist ing industry data. . :'

~dmittedlYJ the statute requires that the FCC develop
~les that reduce burdens on cable operators) franchisi~

~
uthoritieSJ the FCC and consumers, we do not believe ;.
ongresa intended that the ease of regulation interfere;'
ith its effecti~eness.

e urge the FCC to keep in ...ind that local govern1llent15 :'
sually own utilitysysteills. They consistently cQnduct;.
ate analyses using return-an-investment type procedures,
xcluding the profit factor, to set utility rates~. Thi~

5 ;.
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I
rocess is required by bond covenants and usually;
rformed by consulting rate specialists.

, JAN 18 '93 09:31

ommissioners should also keep in mind that consumers
re already paying tor regulatory efforts of locai
over~ents through franchise fees. Frankly, since
ate de-regulation in 1986. local go~er~entB hav~ enjoyed
windfall because the regulatory requirements were .,

ignificantly reduced but the franchise fees were~not in
; ~

:;.

e do suggest that the FCC could simplify the prOOess
eturn on investment by establishing the process *nd
actors thereof which are usually the basis of di~

greement. We recognize the FCC has proposed sta~dard
~counting methods. .

:\

n conclusion, local governments which want to use the
I . :'
eturn on investment should not be precluded from:doing!.
o by FCC regulations. If the FCC adopts a "bencbmarking~
rocess, GNCA suggests that the FCC allow local' :,
overnments or cable operators to opt for the cost-of
ervice (return on investment) method to validate:' or
nvalidate the benchmark rate. This does not implY we

Jgree with the benchmark rate process. GNCA does'not.

REGULATION OF UNREASONABLE RATES
::

r position and many of our arguments against beb.chMAr~·
ates for basic cable service regulation also appiy to the
C's require~ent to regulate unrea~onable rates.· ou~ :.

dditional comments include: .:

1. The Cable Act not only requires that the FCC
consider charges for similar services by other , '
systems and history of rates but also the overhe~:

, : I :
costs and incomes frOD other sources. We question
how "'benchmarking" can address the particu:J.aJ," :~
situation in each franchise area without cbnside~~
ing total revenues, total expenses and a ~ason-~
able profit. We argue that the FCC will be una.blJ.e
to determine the "reasonableness" of the tier ra~e

or rates without considering the income, overhead
and prof! t levels from non-regulated servibes ~:
offered by the cable operator such as pay-per-vi~.,
pay television and advertising. The FCC should "
keep in mind that cable is on the verge of:a
significant entry into additional tele~

communication services using existing cable
television plants. Bow will ftbenchaarking~ , '
protect cable 8ub5criber~ from cross-subsi~~z~ti~n?
Only a rate-of-retu~n p~ocess can accoapli~h tba~.

2. While we understand the FCC's concern about
consumers' ability to file a complaint if rate-

6 ..
!-:
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of-return (cost of service} procednres werl
a.dopted I we 8uggest that t.his can remedied·· by
requiring that cable operators be obligated to
provide the required data to local franchi$e
authorities and those authorities be requited to:
reasonably assist in filing the complaint •.

3. We do not find any appropriate justificati~n for
restraint of release of financial informatton by !
the cable operator to the franchise authority. The·
mere fact that the cable operator is regulated .
indicates there is no significant compet1t!on.
Therefore, the proprietary argument is not~a valid
one. This disclosure should include rates:paid to
progra.-ers to protect consumers fro& unre~sonabte
programmer rates, the majority of which are :
owned, at least in part, by cable operator$.
Most cable franchises al~eady have require~ents

for financial state~ent disclosure.

4. We agree with the FCC propoaal that it dQes have
the authority to rollback rates t regardless of
when those rates were adopted. However. we disa~

gree that the FCC does not have the authorlty to'
require rate refunds for rate increaseaadopted .
before rate regulations were adopted. ThefFCC
has the authority to ~quire rate refunds from
increases adopted after the effective date: of
the Act.

5. Any and all regulation and data collection:
should be by franchise, or in the event franchis~

Authorities ha.ve created a consortium, by t.hat ,.
unit.

tt..d ttl-
~. Ha~j(~I.·

hairman
able Television Committee
reater Naples Civic Association
78 Goodlette Road South
aple5, FL 33940
13 262-2424
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